Introduction
Trade in services is important for the economic growth of the East African Region. This is recognized in the Protocol on the Establishment of the East African Community Common Market ("the Common Market Protocol"), which provides that accelerated economic growth and development of the Partner States can be achieved through the free movement of people and labour; right of establishment and residence; and the free movement of services and capital.1
Right of Establishment
The Common Market Protocol guarantees the right of establishment of nationals of one Partner State in another Partner State and the non-discriminatory treatment of such nationals based on their nationalities.2 In this regard, this right entitles the nationals of a Partner State to take up and pursue economic activities as self-employed persons, as well as to set up and manage economic undertakings, in the territory of another Partner State. Hence, the right of establishment is divided into two segments. Firstly, the right of natural persons to engage in economic activities not under any contract of employment or supervision and earn a living from such activities. Secondly, the right to set up a legal entity and manage economic activities under it. This Chapter shall therefore discuss the right of establishment under these two headings, namely natural persons and legal persons. Before discussing the right of establishment as proposed above, it is important to note that the provisions of Article 13 of the Common Market Protocol on the right of establishment are implemented by the East African Community Common Market (Right of Establishment) Regulations (Annex III). Annex III ensures that there is uniformity among the Partner States in the implementation of Article 13 of the Common Market Protocol.
In addition to Annex III, the Common Market Protocol Schedule of Commitment on the Progressive Liberalisation of Services (Annex V) provides that services can be traded in the region in four different ways-known as four modes.3 The right of establishment falls under both Mode III (the supply of services by a service supplier of a Partner State, through the commercial presence of the service supplier in the territory of another Partner State) and Mode IV (the supply of the services by a supplier of a Partner State, through the presence of a natural person of a Partner State in the territory of another Partner State). Annex V allows Partner States to make progressive market access and national treatment commitments by selecting the sectors to open up, and sometimes with conditions, hence tailoring the commitments to the particular needs and policy objectives of each Partner State. Therefore, the Partner States are able to control the overall market presence of the other Partner States for different sectors and different modes of supply.4 The Partner States are however required to make additional commitments on the elimination of restrictions in the service sectors and sub sectors that are not specified in Annex V after the Common Market Protocol enters into force.5
Annex V provides that market access and national treatment commitments in Mode IV are in accordance with the East African Community Common Market (Free Movement of Workers) Regulations (Annex II). For purposes of the right to establishment, Annex II covers issues such as entry, stay and exit of workers; acquiring, denial and cancellation of work permits; employment of spouses and children; and equal treatment in employment. There are no specific commitments and therefore there is need to delink Annex V and Annex II in respect to Mode IV to allow for further market access commitments.
12.3
Freedom to Provide Services
